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1.1 Liability 

1.1.1 Notwithstanding any other provision of 
this Appendix, each Party, whether a CLEC'or SBC-12 STATE, 
agrees that should it cause any non-standard xDSL 
technologies to be deployed or used in connection with or 
on SBC-12 STATE facilities, the Party ("Indemnifying 
Party") will pay all costs associated with any damage, 
service interruption or other telecommunications service 
degradation, or damage to the other Party's ("Indemnitee") 
facilities. Notwithstanding any other provision of 
this Appendix, CLEC ("Indemnifying Party") shall release, 
defend and indemnify SBC-12 STATE ("Indemnitee") and hold 
Indemnitee harmless against any Loss, including any Loss to 
a Third Party such as another CLEC or SBC-12 
STATE end user, arising out of the negligence or willful 
misconduct of CLEC, its agents, its end users, contractors, 
or others retained by CLEC, in connection with CLEC's 
provision of splitter functionality under this Appendix. 

1.1.2 For any technology, CLEC's use of any 
SBC-12 STATE network element, or its own equipment or 
facilities in conjunction with any SBC-12 STATE network 
element, will not materially interfere with or impair 
service over any facilities of SBC-12 STATE, its affiliated 
companies or connecting and concurring carriers involved in 
SBC-12 STATE services, cause damage to SBC-12 STATE's 
plant, impair the privacy of a communications carried over 
SBC-12 STATE's facilities or create hazards to employees or 
the public. Upon reasonable written notice and after a 
reasonable opportunity to cure, SBC-12 STATE may 
discontinue or refuse service if CLEC violates this 
provision, provided that such termination of service will 
be limited to CLEC's use of the element(s) causing the 
violation. Subject to Section 9.3 for HFPL, SBC-12 STATE 
will not disconnect the elements causing the violation if, 
after receipt of written notice and opportunity to cure, 
the CLEC demonstrates that their use of the network element 
is not the cause of the network harm. If SBC-12 STATE does 
not believe the CLEC has made the sufficient showing of 
harm, or if CLEC contests the basis for the disconnection, 
either Party must first submit the matter to dispute 
resolution under the Dispute Resolution Procedures set 
forth in this Appendix. Any claims of network harm by SBC- 
12 STATE must be supported with specific and verifiable 
supporting information. 



1.2 Indemnification 

1.2.1 Covered Claim: Indemnifying Party will 
indemnify, defend and hold harmless Indemnitee from any 
claim for damages, including but not limited to direct, 
indirect or consequential damages, made against Indemnitee 
by any telecommunications service provider or 
telecommunications user (other than claims for damages or 
other losses made by an end-user of Indemnitee for which 
Indemnitee has sole responsibility and liability) arising 
from the use of such non-standard xDSL technologies by the 
Indemnifying Party, or Indemnifying Party's (i.e. CLECs) 
provision of splitter functionality under this Appendix, or 
the Indemnifying Party's retention of the loop used to 
provide the HFPL when the end user terminates voice service 
from Indemnitee and Indemnitee is requested by another 
telecommunications provider to provide a voice grade 
service or facility to the end user. 

1.2.2 Indemnifying Party is permitted to 
fully control the defense or settlement of any Covered 
Claim, including the selection of defense counsel. 
Notwithstanding the foregoing, Indemnifying Party will 
consult with Indemnitee on the selection of defense counsel 
and consider any applicable conflicts of interest. 
Indemnifying Party is required to assume all costs of the 
defense and any damages resulting from the use of any 
non-standard xDSL technologies in connection with or on 
Indemnitee's facilities or Indemnifying Party's (i.e. 
CLEC's) provision of splitter functionality under this 
Appendix, or the Indemnifying Party's retention of 
the loop used to provide the HFPL when the end user 
terminates voice service from Indemnitee and Indemnitee is 
requested by another telecommunications provider to provide 
a voice grade service or facility to the end user, and 
Indemnitee will bear no financial or legal responsibility 
whatsoever arising from such claims. 

1.2.3 Indemnity agrees to fully cooperate 
with the defense of any Covered Claim. Indemnitee will 
provide written notice to Indemnifying Party of any Covered 
Claim at the address for notice assigned herein within ten 
days of receipt, and, in the case of receipt of service of 
process, will deliver such process to Indemnifying Party 
not later than 10 business days prior to the date for 
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response to the process. Indemnitee will provide to 
Indemnifying Party reasonable access to or copies of any 
relevant physical and electronic d0cument.s or records 
related to the deployment of non-standard xDSL technologies 
used by Indemnitee in the area affected by the claim, or 
Indemnifying Party's (i.e. CLEC's) provision of splitter 
functionality under this Appendix, all other documents or 
records determined to be discoverable, and all other 
relevant documents or records that defense counsel may 
reasonably request in preparation and defense of the 
Covered Claim. Indemnitee will further cooperate with 
Indemnifying Party's investigation and defense of the 
Covered Claim by responding to the reasonable requests to 
make its employees with knowledge relevant to the Covered 
Claim available as witnesses for preparation and 
participation in discovery and trial during regular weekday 
business hours. Indemnitee will promptly notify 
Indemnifying Party of any settlement communications, offers 
or proposals received from claimants. 

1.2.4 Indemnity agrees that Indemnifying 
Party will have no indemnity obligation, and Indemnitee 
will reimburse Indemnifying Party's defense costs, in any 
case in which Indemnifying Party's technology is determined 
not to be the cause of any Indemnitee liability and in any 
case which Indemnifying Party's (i.e. CLECs) provision of 
splitter functionality under this Appendix is determined 
not to be the cause of any Indemnity (i.e. SBC-12 STATE) 
liability. 

1.3 Claims Not Covered: No Party hereunder agrees to 
indemnify or defend any other Party against claims based on 
the other Party's gross negligence or intentional 
misconduct. 
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